Top tips for surviving
redundancy

Follow our top tips for redundancy to ensure you get the best
chance of keeping your role, and the best compensation if you
do not.

Employment law lessons from
Hillary Clinton
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Hillary Clinton
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There can be little doubt that Donald Trump’'s victory was
assisted by the scandal surrounding Hillary Clinton’s use of
personal email for work purposes.

It will have been a learning experience for Hillary Clinton
but this is also a story that has relevance for our own
working lives in the UK. Conflating work and personal
communications could be career-defining, as it was for
Hillary.

You should think carefully before doing as Hillary did and
using personal email for work-related purposes. That one
spreadsheet that you forward to your Gmail address could cause
you significant problems.

This is because sending a document such as that to your
personal account is likely to place you in breach of at least
one of your employer’s rules, if not more. Most employers will
have policies stating that company information must be stored
in a secure way (remember the high-profile cases of suitcases
containing confidential information being left on trains?).
Your employer is also likely to have a rule that says the
privacy of client information is paramount.

When you transfer a work-related document to your Gmail
account, you are taking it outside of the server that your
employer controls. Whilst email is an inherently insecure form
of communication, employers are often irked when one of their
documents is transferred to a server which they no longer
control or monitor. Sometimes sending emails containing
confidential information to a third party can trigger a red



flag notification to your employer’s IT department leading to
monitoring of your email.

It is not unknown for an employer with a particular agenda to
search an employee’s Sent Items to see if they have ever sent
documents to their personal email address — and then use that
as a basis to mount disciplinary proceedings to achieve a
dismissal.

Using your employer’s email account as a tool for social
interaction is also risky. Your employer is very likely to
have the ability to monitor the emails you send and receive
and you would be surprised at the amount of email monitoring
that takes place. Circulating your comments on a “viral” email
that a friend sends to you could land you in hot water — as
happened to the technical director of Leeds United in 2013,
who went on to bring, and lose, a £140,000 High Court claim as
a result.

One of the most commonly-committed employment “offences” 1is
seeking work during your employer’s working time. Strictly
speaking, the law requires you to look for a new job (and
attend interviews) outside of your employer’s working time.
Bear in mind that if you use the mobile telephone that your
employer gives you to search out and speak to potential new
employers, it will be very easy for your employer to establish
if you have acted in breach of your duty not to look for new
employment during your normal working hours. Even WhatsApp
messages could be disclosable in a court case, provided their
content is relevant.

The safest course of action is to keep work-related
correspondence on work devices and personal correspondence on
your personal devices. Perhaps if Hillary Clinton had followed
this advice, she could have been the 45th President of the
United States of America.

Paul McAleavey, Senior Associate at Brahams Dutt Badrick



French LLP
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Uber drivers are workers, not
self-employed
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Uber drivers in London have been found to be workers of the
company rather than self-employed contractors. The Employment
Tribunal judgment, which was overtly critical of Uber’s
approach to the employment status of its drivers, was released
on Friday.

A number of Uber’s drivers in London brought claims against
the company arguing that they had been underpaid the national
minimum wage and denied rights under working time legislation.
The company’s position was that the drivers were self-employed
contractors with no entitlements to such rights. In looking at
the specific cases of two drivers, Mr Aslam and Mr Farrar, the
Employment Tribunal concluded that the drivers were indeed
workers with the associated rights and entitlements.

The Employment Tribunal held that the contractual
documentation between drivers and Uber “bears no relation to
reality” and was not “a contract at arm’s length between two
independent business undertakings”. Uber claimed that it acted
as a kind of agent or introductory service which gave drivers
introductions to clients, whereas the reality was that the
drivers worked ‘for’, not ‘with’ the company.

The Employment Tribunal pointed to a number of features of
Uber’s relationship with the drivers. At the outset, drivers
were selected and interviewed by Uber in something comparable
to a recruitment process. Though drivers would supply their
own cars, Uber only accepted certain makes and models and
stated a preference as to colour (black or silver,



incidentally). Once selected, drivers were given an induction
and a welcome pack including ‘star tips’ on how to provide a
quality service.

Whilst it is true to say that drivers were not obliged to turn
on the app at any particular time, the Tribunal held that once
they did, they were subjected to several controls imposed by
Uber. Uber controlled the information the drivers were given,
including the passenger’s identity and the final destination.
Its technology also set a route for the drivers to follow —
whilst a driver could divert from that route, they could be
reprimanded for doing so if a customer complained. They were
obliged to follow a cancellation procedure and would be locked
out of the app for 10 minutes if they declined 3 pick-up
requests in a row.

Many of the procedures outlined in the <contractual
documentation were held by the Tribunal to be relabelled
versions of standard employment policies. For example, drivers
falling below a 4.4 star rating would be subject to a series
of ‘quality interventions’ and their accounts could be
deactivated if they failed to improve. The Tribunal saw this
as a form of performance management procedure which could
culminate in dismissal.

Fundamentally, the Tribunal took the view that “the notion
that Uber in London is a mosaic of 30,000 small businesses
linked by a common ‘platform’ is to our minds faintly
ridiculous”.

Whilst this is only a first instance decision which is set to
be appealed, it serves as a cautionary tale for businesses
forming part of the ‘gig economy’. Similar cases involving
couriers and Deliveroo drivers are coming up and could be
decided in a similar way.

With that in mind, all businesses may want to take the
opportunity to review their contractual arrangements with



contractors and ensure that they are a true reflection of the
working relationship. If not, the best course is to update and
amend contracts at an early stage to minimise the risk of
litigation and tax liabilities.

Mr Y Aslam, Mr J Farrar and others v Uber BV, Uber London Ltd
& Uber Britannia Ltd 2202551/2015
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A view from the Chair of the
Employment Lawyers
Association
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I write this column in the aftermath of the political
conference season. If a year ago, I had asked you to guess the
political party of the person who said, ‘Existing workers’
legal rights will continue to be guaranteed in law — and they
will be guaranteed as long as I am Prime Minister .. We're
going to see workers’ rights not eroded, and not just
protected, but enhanced under this Government,’ you may not
have said Conservative. But this is a new world, and the
Tories now claim to be the party of the workers.

Of course, the one thing we did not get from the speech was
any policy announcements and time will tell whether words will
become actions. After all, George W Bush claimed to be a
compassionate conservative.

Theresa May says that tackling injustice is her passion in
life. If her conference speech is not to be empty rhetoric,
then that surely means not just changes to employment law but
addressing impediments to access to justice.

You know where I am going — employment tribunal fees are a
block to justice, and certainly when they are so high and are
not automatically recoverable when a claim succeeds and the
remission process remains obstructive. But it does not stop
there either; the Jackson reforms effectively keep the vast



majority of employees and a good number of employers locked
out of the civil justice system when it comes to the
enforcement of employment rights heard in the civil courts.

But we also have our own part to play. Ask yourself this: if
you were fired, could you (as probably one of the more
affluent employees in this wealthy country) afford to instruct
a competent lawyer to take the case through to a trial? If you
were not an employment lawyer, could you really do it without
representation? For many of us, the answer is no. How have we
let justice become so unaffordable?

Hospital doctors complain about managers stopping them
performing a complex, innovative operation or telling them
they need to get a patient out of his hospital bed within 24
hours when they know the patient would benefit from a longer
stay. However, hospital managers would say that while a doctor
is focused on his patient in the operating theatre, they have
a wider responsibility to all patients. They may add that in
striving to offer top-quality treatment to one patient, the
doctor is depriving many others, given that resources are
limited.

Are we not like the hospital doctor? Lauding a system and our
part in it that generally delivers just results to the
litigants who appear before the employment tribunal, who are
usually accepting of the result because they know it has been
considered with diligence and impartiality by skilled judges.
Yes, the system is good at delivering just results for those
who use it but, for it to work, it needs a lot of lawyers
concentrating on just a few litigants, and it means that much
of the rest of the populace is priced out of legal assistance
and justice.

Every once in a while, someone comes up with an initiative
that could offer a path to quicker, cheaper justice for the
many, inevitably at the price of purity. Take Brian Doyle’s
Judicial Assessment procedure, under which an employment judge



will, with the consent of the parties, following a case
management hearing, opine on the merits of a case.

Many will question the value of such judicial thoughts being
voiced before disclosure and witness statements, expert cross-
examination and the like. And, of course, if outcomes are
achieved as a result, that will in some ways be rougher
justice.

But is not impure justice for all better than purer outcomes
for an elite of high net worth individuals, employers who can
afford to take a principled stance, union members and those
with insurance?

Let’s play our part and really give this initiative a chance .

Gareth Brahams

Gareth is Managing Partner of Brahams Dutt Badrick French LLP
and Chair of the Employment Lawyers Association,
www.elaweb.org. uk.
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“Overqualified” or too old


https://www.bdbf.co.uk/overqualified-old-job/

for the job?

It’s common knowledge that some employers try to recruit in
their own image (whether lawful or not). Job advertisements
and person specifications can be used to pinpoint particular
demographics, and in particular, certain age groups.
Advertising for a candidate who 1s active, energetic and
computer-savvy? Chances are, you’'re looking to hire someone
young.

Regulators provide much
needed clarity around new
regulatory references regime

If you work in a senior role in banking or insurance the
chances are that you will be familiar by now with at least
some of the principles of the senior managers’ regulatory
regimes, introduced earlier this year.

Being a whistleblowing
champion

The past decade has not been a halcyon one for financial
services. The collapse of Lehman Brothers and PPI misselling
are two scandals which have contributed to one of the most
turbulent periods in the industry’s history.
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Is employment law due an
upgrade?

Arpita Dutt and Paul McAleavey take a look at the state of
employment law following Deliveroo’s recent pay rows.

Jumping ship: Partners and
fee earners first!
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There are few matters that are more likely to make your
Managing Partner wake up in a cold sweat than their key fee
earners being poached (or, to use the less emotive term, being
“laterally hired”). The loss of a vital partner to a
competitor, with their valuable client connections, would be
bad, but when the entire team jumps ship with that rainmaker,
the impact for the losing firm can be enormous.

Firstly, there’s the obvious impact on the fee income. But
also the former firm must ensure that client relationships are
maintained and the ship is steadied. The firm will be
particularly keen to send a strong message, not only to warn
the departing team off breaching their obligations, but to
send a message to the remaining partners and fee earners so
they don’t follow suit.

English law allows employers to restrain their departing
employees’ abilities to earn a living, but only in a way which
goes no further than to protect the former employer’s
legitimate commercial interests. It is an area ripe for
litigation and a rogue word in a contractual restriction 1is
enough to make it held to be an unenforceable restraint of
trade by the court. And who in the world is more likely to
want to argue about the minutiae of contract wording than two
rival law firms?

At the heart of these disputes are the post-termination



restrictions that the departing team owe their former law
firm. If their employment contracts were not kept up to date,
there 1s a strong chance that the non-compete and non-
soliciting restrictions contained therein are now
unenforceable.

In addition, if the partner was a “traditional” partner in a
“traditional” partnership (not an LLP), they will have owed
fiduciary duties to their former firm. These include the duty
not to let their own career interests conflict with the firm’s
commercial interest — perhaps by encouraging their team to
leave.

Poaching firms will also be understandably concerned. Despite
the best will in the world from the partner they have just
hired, there will inevitably have been some breaches of their
duties evidenced by one or two emails or text messages.
WhatsApp messages are not immune either — and any evidence
that the poached partner tried to coax their team to join them
will be potentially discoverable and definitely disclosable.
That team being distracted by a High Court action from their
former firm will be the last thing the poaching firm wants.

As a result, a commercial discussion commonly follows the
threatening of or issuing of such a claim. Such agreements can
provide for settlement terms as imaginative as the parties
want and can include early release (where the poached team or
partner are released early from their garden leave periods,
allowing their former firm a period of calm to preserve
relationships with clients), run-off (where the old firm
retains entitled to receive the fees earned by the team before
their move), split-off (where the team’s client list is hived
up between the firms) and profit-sharing, where the poaching
firm agrees to split the profits they make from the new
partner or team for a fixed period of time.

Paul McAleavey



A version of this article originally appeared in Solicitors
Journal on 5th October 2016.
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Professional relationships:
how close 1s too close?
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EY recently made headlines when they came under scrutiny from
the US Securities Exchange Commission (SEC) for allegedly
breaching auditor independence rules, which require a degree
of separation between auditors and the companies they audit.
Gregory Bednar, a partner at EY, had, according to the SEC,
sent hundreds of personal messages to the CFO of its client
and they had travelled together with family members for no
valid business purpose. Significant fines resulted. These
headlines raise an interesting question as to some of the
legal, regulatory and employment law issues that can arise
when professional relationships with clients or colleagues
become personal.

The client relationship

In the UK, being seen to develop to close a relationship with
clients can pose legal risks to the company. For example,
auditors in the UK are also under a legal obligation to be
independent from the audited entity. There will also
potentially be exposure for firms under the Bribery Act if
their employees either accepting or offering corporate
hospitality inappropriately.

Trips to sporting events or celebratory dinners for business
reasons should not pose a problem. However, lavishing
extravagant trips or gifts on clients as the result of a
personal relationship could create an exposure under the
Bribery Act as well as being an act of misconduct on the part



of the employee concerned.

Other professional obligations can come into play if advisers
develop personal relationships with their clients. For
example, whilst there 1is no professional rule preventing
lawyers having relationships with their clients, solicitors
owe their clients a fiduciary duty and certain relationships
could pose a breach of that duty, such as entering into a
personal relationship with a vulnerable client who is going
through a divorce.

Relationships at work

Many employers are also concerned about internal relationships
between their employees. It is not unheard of for partnerships
to operate a “no sibling policy” or “no spouses/partners
policy” at recruitment stage to avoid the risk of its
partnership placing personal allegiances over the interests of
the business. Job applicants are protected against
discrimination on the grounds of protected characteristics.

This will not assist a job applicant who is prevented from
making an application due to a sibling in the business but the
position is not quite so clear with a no spouses/partners
policy. Marriage is a protected characteristic under the
Equality Act, however, there is conflicting case law as to
whether someone will be protected as a result of a marriage or
close relationship with a particular person (the wider view),
or whether protection will only apply if a person would be
treated less favourably because they are married to the person
in question, rather than in a 1long-term co-habiting
relationship for example (the narrower view). If the narrower
view applies then, providing the policy 1is appropriately
worded, it will be lawful.

There is a distinction to be drawn between not hiring someone



because of a personal relationship and dismissing someone
because of it (assuming that it had not been improperly
concealed). Any snap decision to dismiss an employee on the
grounds of personal relationships will be unfair, if that
employee has two years’ service.

However, employees can be dismissed for “some other
substantial reason” under the Employment Rights Act, which can
include a breakdown of personal relationships and if these
have reached the stage that hostilities have arisen, it may be
reasonable to fairly dismiss one of the employees concerned.
In this case there is an expectation that employers avoid the
dismissal by mediating or reallocating one individual to
another team so the larger a firm is, the less likely it is
that a dismissal on these grounds would be considered fair.

On a practical level, it may also create practical
difficulties if internal relationships are, or are perceived
to be causing favouritism. For example, most employers would
want to avoid a situation where an individual was deciding
their partner’s bonus and sensible measures should be taken to
avoid that risk.

Work socials

Whilst work social events are often important for the morale
of a team, they also pose business risks. Employers can still
be vicariously liable for their employees’ actions at out of
hours work social events, including any harassing behaviour.
No employer can eliminate this risk but they can minimise it
by having clear policies in place and training and dealing
with all complaints seriously.

Each workplace and each sector will pose its own challenges
for employers, however, it is key for employers to be aware of
the potential issues that could result from the stance they
take on any form of personal relationship in the workplace and



to act promptly and fairly.
Rolleen McDonnell and Paul McAleavey

A version of this article firsted appeared on
Economia http://economia.icaew.com/business/september-2016/pro
fessional-relationships-how-closeis-too-close
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Appointed as a Whistleblowing
Champion?

The whistleblowing champion is to ensure accountability at the
most senior level for the way whistleblowing is handled and
how whistleblowers are treated.

Hiring and Firing the Board

Gareth Brahams looks at the best ways to negotiate entrances
for new appointments to the board — and what to do when a
board member needs to be terminated.
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