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In the recent case of Hilaire v Luton Borough Council, the EAT
held that a competitive interview process could disadvantage
someone suffering from depression, meaning the duty to make
reasonable adjustments would be triggered.  However, it was
also  held  that  it  will  not  necessarily  be  reasonable  to
dispense with the interview process altogether.

What happened in this case?

The  Claimant  suffered  from  depression  and  arthritis  which
caused  him  to  suffer  from  lethargy,  lack  of  motivation,
problems with memory and concentration, persistent low mood,
social  disengagement  and  difficulty  with  normal  social
interaction.   The  employer  was  aware  of  the  Claimant’s
disability.

A redundancy situation arose, and the Claimant was invited to
apply for a role within the new structure.  The employer gave
the Claimant extra time to prepare his application and offered
him support in doing so.  As part of the process, the Claimant
was required to attend an interview.  He said he could not
attend the interview on the basis that he was unwell.  The
employer asked when he would be able to attend, and he did not
reply.

The employer wished to resolve the recruitment process.  It
had already interviewed 13 candidates who were awaiting a
response.  The employer considered whether there was any other
way of testing suitability other than an interview but decided
there  was  not  as  it  would  mean  treating  candidates
inconsistently.   Therefore,  it  set  a  deadline  for  the



Claimant’s  interview  to  take  place.  

Three days before the new interview deadline, the Claimant
said he would not attend as he was unwell.  However, it is
worth nothing that a few days later he was well enough to
attend an internal appeal hearing regarding a warning he had
received.  He also wrote to the employer a few days later
stating that even if he had not been unwell, he would not have
attended  the  interview  as  he  had  lost  confidence  in  his
employer.

The  Claimant  was  dismissed  by  reason  of  redundancy.   He
brought a claim alleging that the employer had failed to make
a  reasonable  adjustment  to  the  recruitment  process.    He
argued that the requirement to attend an interview caused him
a substantial disadvantage as a disabled person suffering with
depression.  In his view, postponing the interview was not
sufficient to remove the disadvantage.  Instead, the employer
should  have  dispensed  with  the  interview  altogether  and
slotted him into the role.

The Employment Tribunal dismissed claim, finding that that the
Claimant could have engaged in the interview process, but had
chosen not to do so.   This meant that the Claimant was not
disadvantaged by his disability in the interview process. 
 The Claimant appealed.

What was decided?

The EAT held that a competitive interview process (in terms of
both  attendance  and  performance)  could  clearly  cause
substantial disadvantage to a disabled person suffering with
the problems that the Claimant had, thereby triggering the
need to make reasonable adjustments.

However, in this case, the EAT agreed with the Tribunal that
the Claimant’s disability had not, in fact, caused him to
suffer a disadvantage.  The Claimant’s non-attendance at the
interview was nothing to do with his disability.  Rather, he



did not attend out of personal choice (because he had lost
confidence in his employer).  The fact that he had been able
to attend the disciplinary appeal meeting at around the same
time underlined this point.   

Although  the  claim  failed  on  causation  grounds,  for
completeness, the EAT went on to consider the issue of the
reasonableness of adjustments.  In the EAT’s view, the only
adjustment  that  could  have  alleviated  the  potential
disadvantage in this case, was to have slotted the Claimant
into  the  role  without  an  interview.   However,  the  EAT
concluded that this would not have been reasonable as it would
have  disadvantaged  other  candidates.   The  EAT  noted  that
“making  an  adjustment  is  not  a  vehicle  for  giving  any
advantage  over  and  above  removing  the  particular
disadvantage”.  It may be a reasonable adjustment in certain
circumstances, but not where 13 other candidates were vying
for  the  role  and  had  already  been  through  a  competitive
interview.  In fact, in this case, there were no reasonable
adjustments that could have been made.

What are the learning points for employers?

Although  the  Claimant  lost,  the  important  takeaway  for
employers is that it was found that a competitive interview
process  could  substantially  disadvantage  a  person  with
depression.  Equally, this could be the case for people with
other disabilities which would affect the ability to attend
and/or perform well in an interview, for example, chronic
fatigue syndrome, Long Covid or severe menopausal symptoms.

Where a worker is disadvantaged in this way, the duty to make
reasonable adjustments will be triggered and employers must be
proactive in considering what adjustments might help.  There
are a range of possible adjustments that might be suitable
depending  on  the  case,  for  example,  conducting  a  shorter
interview and/or conducting the interview remotely. 



In some cases, slotting into the role without an interview
might  be  a  reasonable  adjustment,  but  this  will  not
necessarily be the case.  The wider impact of a proposed
adjustment  will  be  relevant  to  whether  or  not  it  is
reasonable.

Hilaire v Luton Borough Council

Brahams  Dutt  Badrick  French  LLP  are  a  leading  specialist
employment law firm based at Bank in the City. If you would
like to discuss any issues relating to the content of this
article,  please  contact  Amanda  Steadman
(AmandaSteadman@bdbf.co.uk) or your usual BDBF contact.
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