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The EAT recently held that it is not discriminatory to dismiss
a woman for absence due to post-natal depression where that
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absence continues after the end of her maternity leave. Where
an employee is absent after her maternity leave due to a
pregnancy related illness, the employer is entitled to take
into account the absence after maternity leave and compare
that period with any period of sickness of a man.

The claimant, Ms Lyons, worked as an advisor for a job centre.
Prior to her pregnancy, she had suffered from depression which
had led to several periods of sickness absence. She later
became pregnant and was due to return to work at the end of
her maternity leave on 17 September 2010. Following the birth
of her child, Ms Lyons was diagnosed as having ‘moderately
severe post-natal depression’. She was still suffering from
this in September 2010 and her GP signed her off on sick
leave. She did not return to work and her employer dismissed
her on capability grounds in March 2011.

Ms Lyons brought claims for pregnancy discrimination, direct
sex discrimination and unfair dismissal. The EAT held that
although she had been unfairly dismissed, she had not suffered
pregnancy discrimination as the treatment of her employers
towards her occurred some months after the end of her period
of maternity leave. It also found that there was no sex
discrimination as to succeed in such a claim, Ms Lyons would
have to establish that the employer had treated her absence in
a way that was less favourable than it would have treated a
hypothetical or actual male comparator with the same absence.
Ms Lyons had not argued that she had been treated less
favourably than a hypothetical male comparator and therefore
her claim for sex discrimination could not succeed.

The decision confirms that there is no additional protection
under the Equality Act for periods of pregnancy-related
illnesses which are outside the period of maternity leave.
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