Employment Rights Bill:
Consultation on expanding
protection from dismissal for
pregnant women and hew
mothers

Last month, the Government opened a consultation on enhancing
protection from dismissal for pregnant women and new mothers
during a protected period. At its most restrictive, the
proposed protection would ban capability and SOSR dismissals
altogether, permit redundancy dismissals only where a business
is closing and allow conduct or illegality dismissals in very
limited circumstances.

What is the current legal position and what did the Employment
Rights Bill propose?

In the UK, there is already extensive protection from
dismissal for pregnant women, new mothers and other parents.
It is unlawful to:

» treat an employee unfavourably because of her pregnancy
or maternity leave during the “protected period” (which
begins when a woman becomes pregnant and ends when she
returns from maternity leave);
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 treat an employee less favourably than a male comparator
for reasons to do with her pregnancy or maternity leave
outside the protected period;

»dismiss an employee for a reason connected to her
pregnancy or maternity leave (or to certain types of
other family leave including adoption, shared parental
and neonatal care leave);

 make an employee redundant during pregnancy or maternity
leave (or adoption leave, shared parental leave or
neonatal care leave) where there 1is a suitable
alternative vacancy available; or

» make an employee redundant who has recently returned to
work from a period of maternity leave (or adoption
leave, shared parental leave or neonatal care leave)
where there is a suitable alternative vacancy available.



Despite this wide protection, the Government is concerned that
pregnant women and new mothers remain especially vulnerable to
mistreatment and dismissal. This is supported by a 2016
report from the Equality and Human Rights Commission which
indicated that up to 54,000 mothers leave their jobs each
year, including approximately 4,100 dismissals.

Accordingly, the Employment Rights Bill (the Bill) (currently
on its passage through Parliament) provided that regulations
would be introduced to allow enhanced protection from
dismissal during pregnancy, maternity leave and following the
return from maternity leave. This would mean that such
employees could not be fairly dismissed at all, save where the
law allowed for an exception. The Bill does not specify how
long the protection would apply following the return from
leave, however, the Government has said it should be at least
six months.

The Bill also proposed extending the enhanced protection to
those returning from certain other forms of extended family
leave, namely, adoption leave, shared parental leave, neonatal
care leave and bereaved partner’s paternity leave (the latter
of which is not yet in force).

What does the consultation paper propose?

On 23 October 2025, the Government published a consultation
paper entitled “Enhanced dismissal protections for pregnant
women and new mothers”, seeking views on how the enhanced
dismissal protection should work in practice. The Government
says it wishes to strike a fair balance between strengthening
the protection for employees and preserving the ability to
dismiss “..in cases where continuing employment would have



serious consequences for the employer or other staff”. It is
also concerned to avoid unintended consequences, such as
employers becoming hesitant to hire women of child-bearing age
if the protections are overly restrictive.

The consultation proposes two broad options:

=Option 1 - Introduce a stricter fairness test: one
option is to introduce a stricter test to assess the
fairness of such dismissals for any of the existing five
fair reasons for dismissal (i.e. conduct, capability,

redundancy, illegality or some other substantial reason
(SOSR) ) .

= Option 2 — Narrow the five fair reasons for dismissal:
an alternative option 1is to narrow the existing five
fair reasons for dismissal (and/or potentially remove
some of them entirely) when applied to pregnant women or
new mothers. The proposals to narrow down the scope of
each reason are as follows:

» Conduct: the options put forward range from permitting
conduct dismissals only where the employee commits gross
misconduct (as defined by the employer), to allowing
dismissal only for a much narrower band of serious



misconduct where continuing employment would either (i)
pose a health and safety risk to a third party, (ii)
have a serious negative impact on the wellbeing of
others, or (iii) cause significant harm to the business.

Capability (covering both performance and ill-heath):
again, various options are put forward, ranging from
permitting capability dismissals only if there 1is no
suitable alternative role available (or where one was
offered and refused), to allowing dismissal only for a
much narrower band of incapability where continuing
employment would either (i) pose a health and safety
risk to a third party, (ii) have a serious negative
impact on the wellbeing of others, or (iii) seriously
harm the business. An even more restrictive proposal of
banning capability dismissals altogether is also given.

Redundancy: two options are proposed. First, permitting
redundancy dismissals only where there is no suitable
alternative vacancy available and where termination
would mitigate any financial difficulties that were
affecting (or likely to affect in the immediate future)
the employer’s ability to continue the business. The
second and more restrictive option 1is to permit
redundancy dismissals only where the business ceases to
exist (and where any suitable alternative vacancy that
is available has been offered).



= Illegality: only one possible change is put forward: to
allow dismissal for illegality only if there 1is no
suitable alternative role available (or where one was
offered and refused).

= SOSR: various options are put forward, ranging from
permitting SOSR dismissals only where there is no
suitable alternative role available (or where one was
offered and refused), to allowing SOSR dismissals only
for a much narrower band of dismissals where continuing
employment would either (i) pose a health and safety
risk to a third party, (ii) have a serious negative
impact on the wellbeing of others, or (iii) seriously
harm the business. An even more restrictive proposal of
banning SOSR dismissals altogether is given.

Additionally, in each of the above cases, the option of either
making no changes to the law, or of making some other type of
unspecified change are given (and in the latter case, the
respondent is asked to set out what change they think should
be made).

When should the protection start and end?

The existing dismissal protections for pregnant women and new
mothers are all “Day 1” employment rights. The consultation
paper asks whether an employee should also be entitled to



benefit from the proposed enhanced protections from Day 1 of
employment. Set against that, it is acknowledged that this
could require an employer to retain and pay an employee
throughout pregnancy, maternity leave and for at least six
months thereafter, and that this might be considered an
unreasonable burden on employers especially in respect of new
employees who may not have demonstrated their capability for
the role. Therefore, the consultation gives the alternative
option of only affording these rights to women who have
completed a qualifying period of employment of somewhere
between three to nine months. It is said that such a
qualifying period could help to mitigate wunintended
consequences, such as reluctance to hire women of childbearing
age.

In terms of when the enhanced protection should end, the
consultation paper proposes either 18 months from the birth of
the child (which has the benefit of aligning with the
redundancy priority rules) or six months after the return to
work from maternity leave, whenever that is. The first option
would mean that all new mothers would have an 18-month window
of protection — regardless of when they returned to work. The
second option would mean that women taking less than 12 months
maternity leave would have a shorter overall window of
protection. However, it would be simpler for employers to
navigate, since they would know that all returners have six
months protection after their return from maternity leave. No
individual calculations would be needed.

Should the enhanced protection be available where certain
other types of family leave are taken?

The consultation paper goes on to seek information and views
on the extent to which parents taking either adoption, shared



parental or neonatal care leave are subjected to unfair
treatment, including dismissal. It goes on to ask whether the
proposed enhanced dismissal protections should be extended to
employees taking these forms of leave (and also bereaved
partner’s paternity leave) and, if so, when the protection
should start and end. For adoption leave, it is proposed that
the protection should end 18 months after the birth of the
child or placement for adoption. For the other three types of
leave, it is proposed that the protection should end either on
the last day of the leave (where less than six weeks of
continuous leave was taken), or 18 months from the birth or
adoption placement (where more than six weeks of continuous
leave was taken).

Other points and next steps

The consultation paper asks whether various unintended
consequences could arise from the enhanced protection
including increased discrimination, delaying dismissal
decisions and unrealistic asks of small businesses. Finally,
the consultation asks what the main causes of pregnancy and
maternity discrimination are and what more the Government
should be doing to tackle 1it.

The consultation closes on 15 January 2026, after which the
Government’'s response and final position will be published.
The measures are due to be implemented some time in 2027.

Consultation paper — Enhanced dismissal protections for
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City of London. If you would like to discuss any issues
relating to the content of this article, please contact Amanda
Steadman (AmandaSteadman@bdbf.co.uk) or your usual BDBF
contact.
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