New right for employees to
take carer’s 1leave to be
introduced
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The Government has announced that a new right for employees to
take up to one week of unpaid carer’s leave per year will be
introduced when Parliamentary time allows. In this briefing
we explain how the new right will work and what steps
employers should take to prepare.

Background

Plans to introduce a new right to carer’s leave were first
raised almost two years ago. The Queen’s Speech in December
2019 outlined the Government’s intention to bring forward
an Employment Bill which would introduce a new right to
unpaid carer’s leave. Unsurprisingly, given the onset of the
pandemic, the Employment Bill did not materialise. However,
the Government did open a public consultation on the proposal
— that consultation closed on 3 August 2020. Just over a year
later, on 23 September 2021, the Government published its
response to the consultation and has confirmed that the right
will be introduced as soon as Parliamentary time allows. It
is estimated that this right will benefit almost 2.5 million
employees who have caring responsibilities.

Who will be able to take carer’s leave?

All employees in England, Wales and Scotland will be entitled
to take carer’s leave from Day 1 of their employment. They
will be entitled to take the leave to care for and/or make
arrangements to provide care for a “dependant” who has a
“long-term care need”.

It is anticipated that the meaning of “dependant” here will
align with its meaning in the context of other employment
rights and will cover the following people:


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/853886/Queen_s_Speech_December_2019_-_background_briefing_notes.pdf#page=43

= spouse / partner / civil partner (including same sex
partners);

= child;

= parent;

a person living with the employee as part of their
household; and

= a person who relies on the employee for care.

In this context, a “long-term care need” will mean:

= a long-term physical or mental illness or injury;
» a disability under the Equality Act 2010; and/or
 care needs relating old age.

How may carer’s leave be taken?
The entitlement is to one week’s unpaid leave per year.

The one week’'s leave may be taken flexibly, for example as
half days, full days or in a single block of one week. It is
hoped that such flexibility will better meet the needs of
those with caring responsibilities. In theory, this means
that employers could have to deal with a higher number of
leave requests than would be the case if the leave had to be
taken 1in a single block. However, we suspect that, in
practice, many carers wishing to take shorter blocks of leave
(such as half days) will be in a position to plan in advance
when they will need to take the leave and be able to make a
block booking.

The right is to unpaid leave only. Although some respondents
to the consultation were in favour of prescribing paid leave,
the Government rejected this option on the basis that it
wanted to ensure a “proportionate impact” on employers.
However, employers may choose to offer paid leave if they
wish.

What are the requirements for booking carer’s leave?



An employee wishing to take carer’s leave must give notice to
their employer at least twice the length of the leave
requested, plus one day. For example, if an employee wished
to take Friday afternoon off as carer’s leave, they would need
to give notice by no later than the preceding Wednesday. An
employer may refuse a particular request to take carer’s leave
where they consider this would unduly disrupt their business.
However, the employee must be allowed to take the leave at
another time.

There will be no requirement for employees to provide their
employer with evidence of the need to take carer’s leave -
they will be able to self-certify. Should an employee falsely
claim the leave then this would be a disciplinary matter (and,
as a dishonesty offence, would probably justify immediate
dismissal). Employers could introduce their own requirement
for evidence to be provided, but consideration would have to
be given to compliance with data protection laws (since the
evidence may involve the disclosure of medical information
relating to a third party).

Do eligible employees have any other rights?

Employees will be protected from detriment and/or dismissal
for taking, or seeking to take, carer’s leave. A dismissal
for a reason connected to exercising the right to carer’s
leave will be automatically unfair.

Where eligible, employees taking carer’s leave will remain
entitled to take other relevant forms of leave such as unpaid
time off for dependant emergencies or unpaid parental leave.
Eligible employees may also be able to request flexible
working arrangements (and proposals to make this a Day 1
employment right are currently under consultation).

What are the next steps?

The new right to carer’s leave will be introduced when
Parliamentary time allows. It is not yet clear when that will


https://www.bdbf.co.uk/consultation-launched-on-flexible-working-reform/

be, but we anticipate that it will be in 2022.

In due course, employers should consider putting in place a
written policy explaining what the right is and how employees
may request leave. Consideration should be given to whether
evidence of eligibility will be required and whether the right
will be enhanced, for example, by offering additional and/or
paid leave. Where a decision is made to offer paid leave,
then this 1is information which must form part of the
particulars of employment to be given to an employee on Day 1
of their employment (either in the employment contract or
another document such as a Staff Handbook). Consideration
should also be given to providing training to line managers,
so that they understand how to respond to requests and how to
avoid responding in a way which may be viewed as detrimental.

Carer’'s leave consultation: Government response

If you would like to discuss how to implement carer’s leave
within your organisation please contact Amanda Steadman
(amandasteadman@bdbf.co.uk) or your usual BDBF contact.
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