Competing for talent: do your
HR practices risk breaching
competition law?

In September, the Competition and Markets Authority (the CMA)
published guidance for employers on how competition law
impacts staff recruitment and the setting of pay and other
working conditions. In this briefing, we digest the key
messages and outline the “dos” and don’ts” for employers.

Does competition law apply in the workplace and what are the
consequences of getting it wrong?

The Competition Act 1988 is the main piece of law governing
competition in the UK. It prohibits anti-competitive
arrangements between businesses, covering formal or informal
agreements and practices such as information sharing. In the
workplace context, where organisations collude on matters such
as hiring workers or setting pay or benefits this can have
harmful consequences for workers, for example, by reducing
their job mobility and/or reducing their ability to negotiate
pay. It may also limit a business’s ability to grow.

The consequences of breaching competition law in the workplace
are severe:

» Businesses that break competition law can be fined up to
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10% of their annual worldwide turnover and prevented
from bidding for public contracts. They may also be
exposed to civil claims for damages.

= Individuals can be prosecuted and sentenced to up to
five years in prison and/or a fine. If the individual
is also a director of the company, they may also be
disqualified from being a director for up to 15 years.

What are “anti-competitive practices” in the labour market?

The guidance states that there are three main forms of anti-
competitive behaviour within the labour market (all of which
amount to “business cartels”): non-poaching, wage-fixing and
sharing “competitively sensitive” information.

Non-poaching

Non-poaching covers agreements, understandings or practices
whereby two or more employers agree not to poach or hire the
other’s staff. This covers agreements not to hire or solicit
staff, or not to do so without the other business’s consent.
Importantly, the guidance highlights that such arrangements do
not necessarily have to be mutual to be anti-competitive.



The guidance is careful to draw the distinction between
unlawful non-poaching agreements and lawful non-solicitation
of employees clauses of the kind seen in secondment or
consultancy agreements or other types of commercial
agreement. Such non-solicitation provisions might not break
competition law if they are necessary to enable the agreement
to be carried out and are otherwise proportionate.

Wage-fixing

Wage-fixing is when businesses competing for the same type of
worker agree to fix pay and/or benefits and/or other terms and
conditions of employment.

This could capture informal agreements between employers to
cap pay or pay increases for the year. It might also capture
a trade body’s circulation of a list of “recommended pay
rates” for roles within their particular sector.

Sharing “competitively sensitive” information

Information exchange and benchmarking are common and often
beneficial business practices. Such practices can help firms
enhance efficiency and improve HR management through insights
into market standards. However, when competitively sensitive
information 1is exchanged between actual or potential
competitors in the labour market this may breach competition
law.

Information exchange becomes problematic when it 1is
“competitively sensitive”. This means information which



reduces market uncertainty, or influences competitors’
strategic decisions on pay, benefits, or hiring practices.
The guidance says the following “high level principles”
provide a steer on when information exchange is likely to
raise competition law concerns:

= Public vs confidential: Publicly available data is
rarely sensitive, whereas sharing confidential or
restricted information is more likely to raise concerns.

 Aggregated vs 1individualised: Anonymised, aggregated
data that cannot be linked to a specific business
strategy is generally permissible. In contrast, the
more easily information can be attributed to a
particular business the more competitively sensitive
that information is likely to be.

» Past vs current and future: Historic data will usually
be less competitively sensitive than current or forward-
looking information.

Even unilateral disclosures of competitively sensitive



information can breach competition law (i.e. where information
only flows one way). And it will be presumed that recipients
of information have acted on the information unless they have
clearly distanced themselves or reported the matter to the
CMA. In March 2025, the CMA fined four companies more than £4
million for unlawfully exchanging pay information in the
sports broadcasting sector. The businesses coordinated
freelance pay rates to avoid a bidding competition. However, a
fifth company involved in the information exchange obtained
immunity from a fine by reporting the matter to the CMA.

The guidance goes on to give some examples of risky and less
risky information-sharing activities:

Risky Less risky

* Sharing current pay rates
with competitors.

* Bilateral or unilateral
disclosure of future pay
intentions between competing
employers.

e Multilateral exchange
(directly or through third
parties) that provide
insight into competitors’
pay structures.

« Informal or social
conversations where
competitively sensitive
information is disclosed.

* Benchmarking via independent
third parties using anonymised
and aggregated data.

« Relying on publicly available
sources, such as ONS data or
job advertisements.
 Industry discussions limited
to non-sensitive HR topics,
such as workforce development
or education partnerships.

Are collective bargaining negotiations between workers and
employers covered?



Collective bargaining is a process through which employers and
workers (usually represented by trade unions) negotiate terms
such as pay, benefits and working conditions. Successful
negotiations typically result in a collective agreement
setting out agreed terms and obligations for both sides.

While competition law can, in principle, apply to such
discussions and agreements, the CMA guidance confirms that it
will not seek to enforce competition law where workers and
employers reach a genuine collective agreement.

The CMA also recognises that coordination between different
employers may be a legitimate and necessary part of preparing
for the collective bargaining process. Nevertheless,
employers must not exchange competitively sensitive
information with each other unless strictly necessary.
Further, any coordination among employers outside the
collective bargaining process may still be unlawful.

What does this mean for employers?

There are some important “dos” and “don’ts” for employers to
stay on the right side of the line:

Do make sure that HR and line managers involved 1in
recruitment and/or setting pay and benefits understand
how competition law affects those areas.



Don’t agree with other businesses not to approach or
hire each other’s employees — and remember this covers
informal agreements or practices as well.

Don’t agree with other businesses to align salary,
benefits or salary increases.

Do treat all non-public pay, benefits, and recruitment
data as competitively sensitive.

Don’t share or discuss competitively sensitive
information about your business or employees with
competing employers, either directly or through a third
party.

Do ensure solid internal reporting processes are 1in
place, and that staff are aware of these and how they
can use them.



Do seek legal advice before sharing pay or employment
information with competitors or where a competitor or
industry contact discloses such information to you.

Competing for talent — CMA guidance (9 September 2025)

BDBF is a leading employment law firm based at Bank in the
City of London. If you would like to discuss any issues
relating to the content of this article, please contact Amanda
Steadman (AmandaSteadman@bdbf.co.uk) or your usual BDBF
contact.

Can independent HR
consultants be 1liable for
whistleblowing detriment
claims as “agents” of the
employer?

In the recent case of Handa v Station Hotel (Newcastle) Ltd
and others, the EAT held that independent HR consultants may
be viewed as agents of an employer for the work they are

instructed to do. However, here, the HR consultants were not
asked to, and did not, decide whether to dismiss and so were
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not liable as agents in a whistleblowing detriment claim
concerning the dismissal.

What happened in this case?

The Claimant was a director of a company operating in the
hotel sector (the Respondent). After the Claimant blew the
whistle on alleged financial impropriety, several members of
staff raised grievances alleging that he had bullied and
harassed them.

The Respondent instructed an independent HR consultant, Mr
Duncan, to investigate the grievances. He upheld two
complaints and recommended that disciplinary action be taken
against the Claimant. A second independent HR consultant, Ms
McDougall, was instructed to conduct the disciplinary
hearing. She produced a report which indicated that the
Respondent was entitled to dismiss the Claimant for gross
misconduct, but she did not go as far as recommending that it
do so. The Respondent went on to suspend the Claimant and
remove him as a statutory director of the company. A few days
later he was summarily dismissed. His appeal was rejected.

The Claimant brought a whistleblowing dismissal claim against
the Respondent. He also brought whistleblowing detriment
claims against two of the Respondent’s directors, and also
against Mr Duncan and Ms McDougall, arguing that they were
“agents” of the Respondent and, as such, liable for the
detrimental treatment i.e. the dismissal. However, the
Employment Tribunal struck out the claims against Mr Duncan
and Ms McDougall on the basis that they were not agents of the
Respondent, and the claims had no reasonable prospect of
success. The Claimant appealed that decision.



What was decided?

The EAT held that an HR consultant tasked with investigating,
reporting and concluding a grievance or disciplinary could, in
principle, be an agent of the employer. Traditionally, it is
understood that an agent usually has the power to affect the
principal’s legal relationships with third parties. However,
this is not necessarily the case in the employment context.
Here, the key question to ask is whether the services the
person is contracted to provide relate to a significant aspect
of the employment relationship, rather than the employer’s
business activities. Where a third party is instructed to run
a process closely related to the employment relationship (such
as a grievance or disciplinary process) there is no reason why
they cannot be an agent of the employer, although the
assessment 1is fact-sensitive 1in each case.

However, in this case, neither Mr Duncan nor Ms McDougall had
been contracted to make the decision about whether to dismiss
the Claimant, and nor did they do so. The mere fact that the
Respondent had relied upon their work to support its position
that the dismissal was fair did not mean they were liable for
the detriment of dismissal. Nor did the fact that their work
was part of the chain of events which led to the dismissal
decision mean they were liable for the dismissal.

The appeal was dismissed.

What does this mean for employers?

There are many reasons why an employer may wish to appoint an
independent HR consultant to conduct a grievance or



disciplinary process. For example, where a very senior member
of staff is implicated in the complaint, an external person
brings a neutral perspective and so reduces the risk of
perceived or actual bias. It might also be desirable to
appoint an HR consultant where there is no dedicated HR team
or the team is overstretched and/or where specialist knowledge
and experience 1s required.

This decision will be helpful to employers wishing to reassure
HR consultants that they will not be on the hook for
dismissals — provided that they do not, in fact, make or
implement the dismissal decision. To protect the HR
consultant, employers should take the following steps:

- Be clear about the remit of the HR consultant’s role:
spell out what they are being engaged to do, for
example, advise on a process, conduct an investigation
or chair a hearing.

- Ensure the HR consultant’s impartiality is protected:
ensure that the independence of the HR consultant is not
compromised by being too closely aligned with management
(e.g. by acting as an adviser to the business on the
process and as an investigator). Consultants should be
wary of cases where they feel they are being used to
“rubber-stamp” a predetermined decision.



- Retain decision-making responsibility: ensure that the
company, not the HR consultant, makes the final
disciplinary or grievance decisions. HR consultants
should be careful to stick to their remit and resist any
pressure to tell the employer what to do.

- Transparency and disclosure: remember that any written
communication with the HR consultant will need to be
disclosed in 1litigation unless it is legitimately
protected by legal privilege. Both parties should avoid
making comments that suggest bias or predetermined
outcomes.

Even with all these safeguards in place, HR consultants should
remember that they could be liable as agents of the employer
in respect of the work that they have been instructed to do.
For example, in this case, if the Claimant had argued that the
handling of the grievance process or disciplinary hearing was
detrimental to him (as opposed to complaining about the
dismissal itself), the HR consultants could have been liable
given that they were instructed to run those processes.
Therefore, HR consultants must take care to act fairly and
transparently. It would be wise to keep clear records of the
entire process, separate to any fact-finding or
recommendations, as this will help defeat any claims attacking
the process.

Handa v Station Hotel (Newcastle) Ltd
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BDBF is a leading employment law firm based at Bank in the
City of London. If you would like to discuss any issues
relating to the content of this article, please contact Amanda
Steadman (AmandaSteadman@bdbf.co.uk) or your usual BDBF
contact.

What really matters to
younger workers?

Deloitte has recently published the results of its Global 2024
Gen Z and Millennial survey. Over 22,800 respondents from 44
countries participated in the survey, which aimed to uncover
their attitudes to work and the wider world. In this
briefing, we distil the key points of interest for
employers and consider what really matters to younger workers.

Stereotypes of Gen Z and Millennial workers (those born
between 1995-2005 and 1983-1994 respectively) tend to present
them as demanding, entitled, disengaged, lacking in loyalty
and obsessed with technology. Like most stereotypes, these
labels are unfair and are likely to lead to unjustified
negative views of younger workers. Deloitte’s Global 2024 Gen
Z and Millennial survey seeks to cut through the labels, by
using data to find out what actually motivates workers from
these generations.

The survey made six key findings, which will be of interest to
all employers of Gen Z workers and Millennials.
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= Work/life balance is the top priority: work/life balance
topped the list of priorities for when choosing a new
job role. Conversely, poor work/life balance or feelings
of burnout were commonly cited reasons for leaving a
job. Two thirds of respondents had been mandated to
return to office working post-pandemic. There were
mixed feelings about this. On the plus side,
respondents liked the improved engagement, connection,
collaboration and routine. Yet others reported
increased stress levels, a drop in productivity and a
negative financial impact. Overall, these workers
prized flexibility in both where and when they worked
and wanted employers to offer part-time working
opportunities and four-day working weeks. Last year, a
pilot scheme in the UK trialled a four-day working week
— you can read more about this in our
article here. More recently, UK flexible working Llaws
have been overhauled to improve access to flexible
working — you can read more about the reforms in our
article here.

- The cost of living is a major concern: although just
under half of respondents expected their personal
finances to improve within the next year, financial
insecurity was still a major concern for many. Around a
third reported feeling financial insecure and over half
were living from pay day to pay day. The cost of living
remained the top concern for these workers, ahead of
other concerns such as unemployment, climate change,
mental health and crime. In our recent article, we
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explored way that employers support workers facing
financial difficulties - you can read that
article here. These concerns were exacerbated by social
and political uncertainty, particularly in countries
(including the UK) facing elections over the next year.

Stress and mental health at work needs to managed
properly: only around half rated their mental health as
either good or very good, and stress levels remain
high. Around 40% reported feeling stressed all or most
of the time. Financial and family matters are major
stressors, as are job-related factors such as long
working hours, lack of recognition, overwork and not
feeling decisions are made in a fair or equitable
way. Although many reported that their employers took
mental health at work seriously, only around 40% said
they would feel comfortable discussing mental health
with their manager or would be confident that the
manager would know how to respond if they did raise
it. Concerningly, around 30% said they feared their
manager would discriminate against them if they raised
concerns about mental health. Acas has recently
published guidance on making adjustments for mental
health, with specific guidance aimed at managers — you
can read more about the guidance in our article here.

Purpose and values at work are important: the vast
majority of respondents (almost 90%) say having a sense
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of purpose 1is important to their overall job
satisfaction and wellbeing. So much so, that around 40%
of these workers had rejected roles with prospective
employers who did not align with their values or beliefs
on issues such as the environment, inclusivity and
work/life balance. Others reported turning down
specific tasks or projects with their current employer
for the same reason — although around a fifth said they
were not listened to and made to complete the task
anyway, while others reported that detrimental treatment
followed. Emphasis was also placed on an employer’s
purpose beyond making profit, with three-quarters of
respondents reporting that societal impact was an
important factor when considering a future
role. Respondents wanted businesses to champion
protection of the environment, ensure that Generative AI
was used ethically, and influence social equality, for
example by creating inclusive employment opportunities.

Environmental sustainability affects <career
decisions: in keeping with the focus on purpose and
values, respondents also reported environmental
sustainability as a top concern. Around 60% reported
feeling worried or anxious about the environment in the
past month. This group want employers to take more
action to protect the environment and make sustainable
choices. The actions that these workers wanted
employers to take included educating staff about
sustainability, renovating the workplace to become
greener and committing to net-zero greenhouse emissions
in the next decade. Again, workers in these groups were
prepared to choose job roles which aligned with these



values, with 20% saying they had changed jobs for this
reason, and another 25% reporting that they intended to
do so in the future. And around 70% said environmental
credentials and policies were important when assessing a
potential employer.

» There are mixed feelings about the rise of Generative AI
in the workplace: only around a quarter of respondents
use Generative AI all or most of the time at work, the
remainder used it rarely or not at all. Less frequent
or non-users were more likely to feel uncertainty about
such tools, with women being more uncertain than
men. In contrast, frequent users were more likely to
feel trust and excitement about such tools, believing
that they will free up time, improve work/life balance
and enhance the way they work. However, such users also
had concerns that Generative AI drive automation would
eliminate jobs and make it harder for young people to
progress in their careers. In response, some are
focusing on reskilling and/or applying for roles that
are less vulnerable to automation. Overall, only half of
respondents felt their employer was providing sufficient
training on the capabilities, benefits and value of
Generative AI.

You can read the full results of the survey here.

BDBF is a law firm based at Bank in the City of London
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specialising in employment law. If you would like to discuss
any issues relating to the content of this article, please
contact Principal Knowledge Lawyer Amanda Steadman
(amandasteadman@bdbf.co.uk) or your usual BDBF contact.

New guidance for employers on
menopause at work

The Equality and Human Rights Commission has recently
published guidance for employers on menopause and the
workplace. The guidance explains what the menopause is, its
symptoms, the impact it can have at work and the legal
obligations that an employer has. We round up the key points
to note in our briefing.

What is the background?

Back in January 2023, the Government published its response to
a Women and Equalities Select Committee report which had
recommended significant changes to the law on menopause in the
workplace. The Government rejected the majority of the
recommendations, committing only to appoint a “Menopause
Employment Champion”, make the right to request flexible
working a Day 1 employment right and publish new workplace
guidance. You can read more about the Government’s response
in our briefing here.

The Government appointed Helen Tomlinson as its Menopause
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Employment Champion on 6 March 2023 and the right to request
flexible working from Day 1 of employment is due to come into
force on 6 April 2024. The new guidance issued by the
Equality and Human Rights Commission (EHRC), fulfils the
Government’'s final commitment.

What does the guidance cover?

The guidance 1is brief and includes addresses the following
areas:

The symptoms of the menopause and perimenopause

The guidance explains what the menopause is and how it
typically occurs between the ages of 45 and 55, although it
may arise earlier or later. It also explains that
perimenopause is the phase where a woman is experiencing
menopausal symptoms but is still having periods.

The guidance highlights that the menopause may cause a range
of physical and/or psychological symptoms and it links to the
NHS website which sets out those symptoms in full.

The impact that menopause symptoms may have at work

The guidance explains that menopausal symptoms may have a
significant impact on women at work. It cites statistics from
the CIPD, including that 67% of working women who experienced
menopausal symptoms said it had “mostly negative” impact on
them at work. These negative effects included:



 being less able to concentrate;

= experiencing more stress;

- feeling less patient with clients and colleagues; and

= feeling physically less able to carry out work tasks.

Further, around 50% said they were able to think of times when
they were unable to go to work because of their symptoms.

An employer’s legal obligations

The guidance points out the menopause symptoms may be treated
as a disability in law, which will trigger the duty to make
reasonable adjustments and protect the worker from disability
discrimination. It also highlights that menopausal workers
are protected from age and sex discrimination and that risks
to their health and safety should be considered in workplace
risk assessments.

The guidance also links to several short “explainer videos”
covering:

 menopause and the Equality Act 2010;

making workplace adjustments and preventing



discrimination; and

=how to hold conversations with workers about the
menopause.

What does this mean for employers?

The guidance is informative only — it is not statutory
guidance setting out rules on how employers should and should
not deal with menopausal workers. However, it would be wise
for employers to consult the guidance and train members of HR
and line managers accordingly. This should aid understanding,
promote open conversations and allow managers to identify
appropriate support for affected workers. In doing so, it
should also have the added benefit of minimising exposure to
legal claims.

If you would like to gain a deeper understanding about
menopause at work, you can also watch BDBF’s webinar on the
subject.

Menopause in the workplace: guidance for employers

BDBF is a law firm based at Bank in the City of London
specialising in employment law. If you would like to discuss
any 1issues relating to the content of this article, please
contact Principal Knowledge Lawyer Amanda
Steadman (amandasteadman@bdbf.co.uk) or your wusual BDBF
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Competitive interview
processes have the potential
to disadvantage disabled
candidates

In the recent case of Hilaire v Luton Borough Council, the EAT
held that a competitive interview process could disadvantage
someone suffering from depression, meaning the duty to make
reasonable adjustments would be triggered.

Does 1t matter i1f an employee
bends the truth on their CV?

In R v Andrewes the Supreme Court ordered the confiscation of
almost £100,000 from a senior executive who committed “CV
fraud” by making false representations and failing to disclose
the truth..
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Supreme Court decision on the
paid holiday entitlement of
part-year workers

The Supreme Court has ruled that permanent part-year workers
are entitled to 5.6 weeks’ holiday per year, regardless of how
many weeks they actually work.

What to do with your workers
in a heatwave?

The 40-degree heatwave may be over for now, but as global
warming causes temperatures to rise, meteorologists predict
warmer temperatures will be a regular event in the UK. What
does this mean for the workplace?

Blue Monday: 5 Tips for
Happiness and Wellbeing While
WFH this Winter

For those unfamiliar with this turn-of-phrase, “Blue Monday”
is commonly considered the saddest day of the year. It’s been
long enough since December for Christmas cheer to have worn
off, yet there is little prospect of Winter’s dark and cold
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grasp loosening any time soon.

Webinar: 10 things for
employers to know about 1in
2021

On 25 January 2021, we held a webinar looking at the top 10
things for employers to know about in 2021. Here you can
access the recording of that webinar, together with the slide
presentation used on the day.

BDBF'S 2021 ROADMAP FOR HR

On 25 January 2021, we held a webinar looking at the top 10
things for employers to know about in 2021. Here you can
access the BDBF 2021 Roadmap for HR, which covers the key
actions points from the webinar.

Guide to understanding the
reforms to the IR35 rules 1in
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the private sector

From 6 April 2021, the way in which the IR35 rules operate in
the private sector 1is set to change. In this guide, we discuss
the new framework and the next steps for clients and
contractors.
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