A strategy for dealing with
informal complaints of
bullying

The Home Secretary, Priti Patel, has avoided being sanctioned
for bullying on the grounds that no formal complaints were
made against her at the time and she was unaware of the impact
of her behaviour.

Are the days of the office
romance numbered?

A recent survey by Totaljobs of almost 6,000 UK workers
revealed that 66% of them had either dated or considered
dating, a colleague.

Are some job adverts
discouraging women from

applying?
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It is now well known that advertising a vacancy for a
“barmaid” or a “handyman” would discriminate against
applicants of the opposite sex. When Human Rights Watch called
out a number of Chinese tech companies for advertising for
“men-only” and “men preferred” roles, the discrimination was
obvious to all.

Gender-biased phrasing in adverts

However, discrimination is rarely this blatant. We all use
language that is subtly ‘gender-coded’, and reinforced by
societal expectations and behavioural norms associated with
what men and women are like. ‘Bossy’, for example, is a word
rarely ever used to describe men. Adverts may also be “gender-
coded”, i.e. hinting towards a male or female applicant.
Totaljobs has published its analysis of 75,000 job
advertisements, and it shows that gender-biased phrasing 1is
fairly common.



https://www.totaljobs.com/insidejob/gender-bias-decoder/

Male and female-oriented phrasing

In terms of male-oriented phrasing, Totaljobs found that the
three most frequently-used words are: lead (mentioned 70,539
times); analyse (35,339 mentions); and competitive (23,079
mentions). The three most commonly used female-related words
were found to hbe: support (used 83,095 times); responsible
(with 64,909 mentions); and understanding (29,638 uses).
Totaljobs also reported that male-oriented language was more
frequently used in advertisements for senior positions, such
as ‘head’ roles, directors, and partners; on the other hand,
the language in advertisements for “assistant” roles leaned
heavily toward female-associated language.

The recent publication of large companies’ gender pay gap data
revealed significant differences between male and female pay
in many instances. Employers with large gender pay gaps have
often explained it on the basis that their more senior
positions are occupied by men, bringing up the average for
male pay.

Under-representation of women in senior roles

Could the way that companies are advertising for senior roles
help to explain why women are under-represented at executive
level? Totaljobs believes so, concluding that women are
hesitant to apply for roles which are worded in a way which
appeals to male applicants (albeit unintentionally).

Employers are under increased scrutiny in respect of equality
and diversity — for example, the Investment Association
recently wrote to a selection of FTSE 350 firms to inform them
that shareholders are getting “restless” at the lack of female
representation on company boards.

That being the case, a prudent employer may want to take a
step back and think about whether the way they advertise job
vacanclies contains any inadvertent stereotyping or bias. In
order to help employers with that process, Totaljobs has



created a tool it calls the “Gender Bias Decoder” which will
flag any gendered words in a text. Anything the tool flags up
can be re-worded to sound more gender-neutral.

ACAS guidance on job advertisements

ACAS also recommends that employers or recruiters include in
any job advertisements a statement that applications are
welcome from all sections of the community, as well as
reinforcing the employer’s commitment to equal opportunities.

Small steps can lead to big changes. If employers begin to
gender bias de-code their job advertisements to encourage
female applicants to put themselves forward for more senior,
better paid positions, they may find that their gender pay gap
figures start to improve in coming years as women begin to
fill the ranks of those senior, better paid jobs.
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What all HR and People
Managers should know
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From interesting discussions with a range of employment
lawyers on EU law and Brexit, to honing communication and
presentation skills whilst chanting ‘Mary had a little lamb’
with the whole BDBF team, my week work-shadowing in London’s
leading employment law firm has certainly been a great and
varied experience.

I previously worked as an Area Manager in a leading
supermarket chain which, unlike most big companies, did not
have a designated HR department. Therefore, as Personnel
Leader to over 120 people, I was responsible for hiring,
firing and everything in between. During my 3 years there, I
attended multiple employment law courses, which I found
incredibly interesting. So when I resigned and had the
opportunity to get some experience at BDBF to explore a future
career in law, I jumped at it.

Top Tips



From my experience, once a case gets into an employment
lawyer’s hands, it usually means that there is a complexity
which requires further guidance. I've realised my previous
employment training was pretty good, and I managed to steer
clear of having long conversations with great lawyers such as
that at BDBF. So here are a few things I learnt along my
management journey, which have been further realised by my
work experience here:

 Ensure you maintain full concentration when processing
every recruitment application — it can be tough when you
have hundreds to view, however, as I have learnt this
week, a case of discrimination for an application not
getting shortlisted can escalate to an Employment
Tribunal.

To avoid employment issues escalating, deal with
interpersonal concerns as soon as possible. Informal
conversations and resolutions can go a long way to
avoiding formal grievance or disciplinary proceedings.

= Even during informal conversations, make note and
document everything said with the individuals 1in
chronological order. This will help you explain your
case clearly and objectively.

= The formal disciplinary and grievance procedures are in
place for a reason. Once informal resolutions have been
exhausted, these procedures should be carried out
quickly and professionally. Don’t let investigations go
on for weeks. Make it your priority, as the longer it
takes, the more uneasy all parties feel.

» Disciplinary or grievance hearings can be daunting for
both employees and employers. Role playing with
colleagues or your lawyers is a great way to go through
the formalities of the hearing as well as practising the
handling of different situations before they arise.

» Get employment law advice. With a big focus on costs in
businesses, lawyers are usually a last resort. However,
having shadowed at BDBF, their fountain of knowledge can



provide reassurance if there 1s anything you are unsure
of with regards to employment law, and will give you
sound advice as to how to proceed.

Phoebe Fisher
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Up to snow good — employment
law tips for employers in the
aftermath of Snow-maggedon
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Have you been affected by no-show employees this week as a
result of snow-maggedon? Are you unsure about whether you need
to pay staff who didn’t show up? If so, read on for our FAQ
Guide on the law and best practice in this area.

1. Can employees legally refuse to come to work in adverse
weather?

= Not without potential consequences

«If the place of work remains open then there is no
automatic right for employees to refuse to attend in bad
weather. Technically, failure to turn up without
agreeing this in advance 1s an unauthorised absence.

You could discipline in those circumstances (although
that’s unlikely to be advisable other than in specific
circumstances).

» There are a couple of exceptions and other elements to
think about:
= You may have a policy setting out what employees
need to do in this situation and if that policy
says otherwise, that will prevail;
- If employees are on pre-arranged leave (sickness



or holiday) their leave is unaffected;

 Employers have a duty to provide a safe place of
work — forcing employees into the office in
treacherous conditions may fall foul of this. You
need to think particularly about disabled
employees, pregnant employees etc.

2. Should I pay employees who didn’t attend work?

« If employees didn’t turn up to work, and hadn’t agreed
this in advance with you, they didn’t meet their end of
the bargain and aren’t entitled to be paid.

» This is subject to any specific terms to the contrary in
their contract of employment, or a company adverse
weather policy. You also need to ensure that you treat
everyone consistently so its best to have a ‘party line’
rather than to determine individual cases one by one.

»Legalities aside, common sense should prevail, and
employers are well advised to take a more balanced
approach and look at work-arounds such as working from
home, or making up hours elsewhere, to avoid an unhappy
workforce and often because managers themselves can’t
make it into the office either.

= You should also bear in mind that whilst you may be
legally entitled to withhold pay, if employees weren’t
warned about it in advance they are likely to feel
aggrieved if you subsequently dock pay.

3. Can you force employees to take the leave as holiday?

» Technically, not — unless it is pre-planned in advance.
This is because the rules on holiday provide that an
employer must give double the length of time they want
employees to take in annual leave. So for 1 days’
annual leave you would have to give 2 days’ notice.

= That said, you can always propose this as an option and
— if it 1is agreed by employees — it is a win/win
situation — employees still get paid, but they take a



day out of their overall annual allowance.

= You can also pre-empt issues for next time we are hit
with a “Beast from the East” by notifying employees as
soon as there is a forecast of bad weather likely to
affect travel, that any non-attendance will be taken out
of holiday entitlement or putting this in an adverse
weather policy.

. What about if the business decides not to open or to
close its doors early?

«If it is the employers’ decision to close the workplace
and workers are otherwise ready, willing and available
to work they will usually be entitled to their normal

pay .

. What happens if school closures meant employees couldn’t
come to work?

 Employees have a right to take time off in an emergency
situation involving a dependent which would include
children and would almost certainly apply in these
circumstances.

= The statutory right is to unpaid leave, but you might
have an internal policy on time of for dependents which
provides otherwise.

. Can I discipline employees who didn’t turn up this week?

= If they did not agree this in advance, and there is no
adverse weather policy stating otherwise, technically
you could take disciplinary action. However, think
carefully about doing so.

 The weather this week has been extraordinary, and
unpredictable. Many employees will have genuinely been
unable to get to work due to transport failure or
childcare issues for which disciplinary action would be
inappropriate, and applying different treatment to
different employees is likely to give rise to grievances



and an unhappy workforce.

 You would be better off preparing the business for next
time around, either by publishing an adverse weather
policy or by sending out a circular email to your
workforce drawing a line under this week and setting out
guidance for next time around. We would be happy to
help with this.

If you would like further advice on this issue, or specific
circumstances, please get in touch with Polly Rodway
(PollyRodway@bdbf.co.uk) who appeared on the Victoria
Derbyshire show on BBC 2 discussing these issues on Thursday 1
March 2018.
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Polly Rodway appears on the
BBC Victoria Derbyshire show
on the employment law
implications of Storm Emma
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How did the snowman get to work? By icicle. Boom boom. Polly
Rodway, Partner at BDBF LLP 1live on the BBC Victoria
Derbyshire show advised on the implications of the severe
weather on employment law rights and entitlements. For
employers or senior executives considering these issues,
please do contact Polly on pollyrodway@bdbf.co.uk
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Employee Monitoring 1n
Financial Services Firms

The FCA has announced an increase in the number of financial
services firms who must record communications made by their
employees.

“Overqualified” or too old
for the job?

It’s common knowledge that some employers try to recruit in
their own image (whether lawful or not). Job advertisements
and person specifications can be used to pinpoint particular
demographics, and in particular, certain age groups.
Advertising for a candidate who 1s active, energetic and
computer-savvy? Chances are, you’'re looking to hire someone
young.

Disclosure of all convictions
and cautions is a breach of
Article 8 rights to respect
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for private life

The Supreme Court has held that that the blanket requirement
to disclose all convictions and cautions for the purpose of
criminal records checks without regard to their relevance was
not compatible with the right to respect for private life
under Article 8 of the European Convention of Human Rights.
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