Using a PILON clause to bring
forward employees’
termination dates after they
have resigned does not amount
to a dismissal — for now, at
least.
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In the recent case of Fentem v Outform EMEA Ltd it was decided
that the employer’s use of a PILON clause to bring forward an
employee’s termination date after he had resigned did not
amount to a dismissal.

What happened in this case?

Mr Fentem resigned from Qutform, giving nine months’ notice in
accordance with his employment contract. He indicated to
OQutform that he might be willing to be flexible about the
amount of notice he served.

A month before Mr Fentem’s notice was due to expire, Outform
told him that they were using the PILON clause in his
employment contract to bring his termination date forward and
that he would be paid in lieu of notice for the remainder of
the notice period. Bringing the termination date forward by
a month meant that Mr Fentem would not be eligible for a bonus
under the terms of the company’s bonus scheme.

Mr Fentem argued that where employment is terminated by an
employer (no matter what the circumstances) this constitutes a
dismissal. He claimed that bringing forward his termination
date amounted to unfair dismissal.

What was decided?

Ever since the 1994 decision in Marshall (Cambridge) Ltd v
Hamblin it has been accepted that an employee’s resignation 1is



not converted into a dismissal if an employer exercises 1its
contractual right to make a PILON. This decision was unpopular
at the time and has remained unpopular ever since. Mr Fentem,
therefore, wanted the Employment Appeal Tribunal (EAT) to look
at this question again.

The EAT agreed with Mr Fentem that the use by an employer of a
PILON in these circumstances should amount to a dismissal.
However, the EAT concluded it could not override the earlier
decision in Marshall. For the decision in Marshall to be
overturned a higher court (i.e. the Court of Appeal or Supreme
Court) needed to hear the case. Therefore, it held that the
use of the PILON clause by Outform did not amount to a
dismissal of Mr Fentem. However, it granted permission to
appeal to the Court of Appeal.

What does this decision mean for employers?

For now, the law remains that employers can bring forward the
termination date of an employee who resigns and this will not
constitute a dismissal (providing there is a valid PILON
clause in the employee’s employment contract). If the
employee’s employment contract does not contain a PILON
clause, then bringing forward the employee’s termination date
will amount to a dismissal.

However, it is worth remembering that the judge who made the
decision in this case did so reluctantly. There are many who
think the use by employers of a PILON in such circumstances
should amount to a dismissal and may be overturned in a future
case. We are inclined to agree. Therefore, employers should
exercise caution before using a PILON clause to bring forward
an employee’s termination date without their consent.

Fentem v Qutform EMEA Ltd

If you would like to discuss any issues arising out of this
decision please contact Rebecca Rubin
(rebeccarubin@bdbf.co.uk), Amanda Steadman



https://www.bailii.org/uk/cases/UKEAT/2022/36.html
mailto:rebeccarubin@bdbf.co.uk

(amandasteadman@bdbf.co.uk) or your usual BDBF contact.
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